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THE TIME THE CONSTITUTION OF A NEW 
STATE GOES INTO EFFECT, 





Following after the reconstruction era 
there came the frequent question of when 
constitutions of the reconstructed states 
took effect. Various reasoning was em- 
ployed, but all conclusions were the same, 
and that was, that such constitutions be- 
came operative, so far, at least, as the 
domestic affairs of those states were con- 
cerned, on the day they were ratified by the 
people at general elections. See Peak v. 
Swindle, 68 Tex. 242; Foster v. Daniels, 
39 Ga. 39; State v. Williams, 49 Miss. 640; 
Pemberton v. McRae, 75 N. C. 497; In re 
Deckert, 2 Hughes, 183, Fed. Cas. 3728. 

The reconstructed states came again in- 
to their full rights under separate acts of 
congress, but the general intent of recon- 
struction legislation was considered in all 
of these cases, and it was thought, that the 
fact, that government in the southern states 
was provisional and under the paramount 
authority of congress did not postpone op- 
eration of their constitution. 

The opinion of Chief Justice Waite in 
the Deckert case well illustrates this idea. 
He said, in effect, that the reconstruction 
acts required these states to frame consti- 
tutions in accordance with the  require- 
ments of the federal constitution and to do 
certain other things as a condition to rep- 
resentation in congress, and until they com- 
plied their governments were in all respects 


subject to the paramount authority of con- 


gress to suspend, abolish or supersede 
them. It was said each government was 
at least partially organized before a state 
was admitted, and while it was “true the 
constitution (of Virginia) was adopted to 
obtain admission to representation, it was 
equally true it was framed and ratified by 
the people as and for a constitution of 
state government. Admission might fol- 


low its adoption but was not necessary to 
give it effect. On the contrary, congress 
required that it should become operative 
and have effect before the admission could 
be granted.” 

Not wholly unlike the situation as_ to 
these constitutions was the one considered 
in Scott v. Young Men’s Soc., 1 Dougl. 
(Mich.) 119. It was claimed that the thir- 
teen original states had agreed, that Michi- 
gan should have, as a part of the north- 
west territory, the right, under the ordi- 
nance of 1787, to organize as a state when 
it should contain sixty thousand inhabitants. 
When it acted in pursuance to that ordi- 
nance, its supreme court afterwards held, 
that it was really a state and not a terri- 
tory, and admission was of a state and not 
an erection thereby of a territory into a 
state. Therefore its constitution was held 
to have gone into effect when it was rati- 
fied by the people at a general election. 
Enabling acts in such cases as above alluded 
to may, however, appear, to have a very 
different scope than when designed for the 
erection of a territory into a state and its 
admission into the union. It has to be a 
state when admitted, and it is made a 
state for the purpose of being admitted. 
But when it has been uniformly provided, 
that compliance with the conditions of an 
enabling act makes admission into the 
union an absolute certainty, is the effect 
of adoption of a constitution, republican in 
form, postponed, in everything, until the 
machinery of state government goes into 
operation ? : 

This question was attempted to be rais- 
ed in the case of Secombe v. Kittelton, 29 
Minn. 559. Congress passed an enabling 
act for Minnesota in February, 1857. A 
constitution was framed thereunder and 
ratified at an election in October of the 
same year. Adoption was officially pro- 
claimed on December 22d, 1857. Officers 
elected were to assume office “after the 
state shall be admitted by congréss into the 
union.” This constitution also provided, 
that the legislature should meet on the first 





| Wednesday in December. This body met 
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and continued in session until the follow- 
ing March, passing numerous acts, and 
among others an act proposing a certain 
amendment to the state constitution. This 
amendment was ratified by the people at an 
election in April and so proclaimed on May 
5th, 1858. In the meantime the territorial 
officers continued in authority. On May 
11th, 1858, congress declared the state ad- 
mitted to the union, 

The validity of the amendment was as- 
sailed as being an amendment of something 
which, at the time, had no legal efficacy. 
The court referred to what was said to be 
the different views held in regard to con- 
stitutions framed under enabling acts, stat- 
ing them as follows: (1) A territory con- 
tinues such until admitted into the union, 
and its proposed constitution cannot take 
effect until then; (2) It goes into effect on 
adoption by the people and the territory be- 
comes a state, although not in the union, so 
far as representation in congress is con- 
cerned, until formally admitted, and (3) 
The enabling act operates as a constitu- 
tional act of admission and a territory be- 
comes a state in the union on compliance 
with its conditions without any further act 
of congress. 

The Minnesota court, however, held it 
unnecessary to decide which was the cor- 
rect theory, because congress had by its 
subsequent act admitting the state of Min- 
nesota settled the question in favor of the 
validity of the amendment assailed. Per- 
haps the question could have been more 
squarely presented, if some of the other 
legislation had been assailed, because con- 
gressional approval of a state statute would 
thus have appeared to be directly involved. 
Congress would seem to have been acting 
within its scope in accepting a proposed 
constitution of a _ state, when plainly it 
would have nothing to do with state legis- 
lation thereunder. Thus in the admission 
of Nebraska it required that a certain pro- 
vision should be inserted in the constitu- 
tion, as a condition of admission, which 
provision was not submitted to a popular 
vote but adopted by the legislature, and the 





Nebraska Supreme Court held this was a 
part of its constitution. Brittle v. The 
People, 2 Neb. 198. 

Our investigation into this question has 
led us to take a look at the constitution of 
Oklahoma to see whether or not its en- 
abling act shuts out discussion along the 
lines the Minnesota court deemed it un- 
necessary to follow. It does appear from 
this act, that the matter had reached a fin- 
ality so far as congress was concerned, 
when the enabling act was passed. ‘There 
was nothing left for admission to take ef- 
fect after adoption by the people, except 
what was purely formal and official in 
character. The result was to be declared 
and the president was to say whether the 
constitution was republican in form and 
issue his proclamation. There can be no 
doubt, that, if he had refused to issue the 
proclamation, congress nevertheless could 
have admitted the state to representation. 
The judgment he was called on to make 
was purely of a casual character and might 
have been vested in the Secretary of State 
or anybody else. And, if in another, the 
performance of the duty might have been 
compelled by a court. 

The enabling act says that upon the 
proclamation being issued “thereupon the 
proposed state of Oklahoma shall be deem- 
ed admitted by congress into the union.” 
If the adjective “proposed” speaks only 
from the date of the enabling act, then it 
might be said it was to have become a 
state before the president could issue his 
proclamation, this reasoning somewhat re- 
sembling what was said by C. J. Waite in 
the Deckert case. 

The fact also, that national and state of- 
ficers were already validly elected shows, 
that the constitution was, to some extent, 
actually operative. Does the rule of er- 
pressio unius, exclusio alterius apply? 

But it is also provided by the enabling 
act, that the state government shall be in 
abeyance until the state is admitted. What. 
however, does this mean? If it means that 
state offices should not be occupied and the 
territorial form of government should con- 
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tinue, and only this, the. situation would be 
precisely as in the Michigan and Minne- 
sota cases we have cited. And, if it was in- 
tended that all effect to the constitution 
should be postponed, there would have 
been nothing easier than to have said so. 
Nevertheless. it rather seems to us, that 
the fact, that state government was cer- 
tainly to be in effect at a time that was 
fixed, in the ordinary course of things, and 
that too in a very brief time, leads to the 
conclusion, that the enabling act meant, 
that only after those formalities was the 
constitution to have operative effect. 

If the only purpose of congress in tak- 
ing from the territory its swaddling clothes 
was to make Oklahoma one of the states 
of the union, then it ought not to be con- 
sidered a state in any sense until it is ad- 
mitted to the union. Any other conclusion 
would be to say congress had surrendered 
its control over territorial legislation with 
no ultimate purpose in view. And, if it 
was only meant the territorial administra- 
tion should continue, the provision would 
seem to be wholly unnecessary, according 
to invariable practice in the admission of 
new states, 








NOTES OF IMPORTANT DECISIONS. 

CORPORATIONS—ASSUMPTION OF _IN- 
DEBTEDNESS BY PURCHASING CORPORA- 
TION, AND LIABILITY OF DIRECTORS OF 
SELLING CORPORATION.—Tine case of 
Darcey v. Brooklyn & N. Y. Ferry Co., decided 
by N. Y. Court ef Appeals and reported in 89 
N. E. 461, showed a transfer of assets by the 
board of directors of one corporation to an- 
other corporation upon the assumption by the 
latter of the debts of the former. 
of the selling corporation sued the directors 
personally and the court held they were re- 
sponsible because the assets of the corpora- 
tion, being a trust fund, they had no right to 
deprive the creditors of their equitable lien 
upon them by an agreement with the corpora- 
tion’s transferee to assume its debts. It was 
said no express statutory authority was needed 
for a creditor to maintain an action against 
directors to compel them personally to pay 
the value of any property which they caused 





A creditor * 


cet 





to be transferred by the corporation to others 
by a violation of their duties. 

The court said: “It is not necessary to 
determine precisely what the directors of a 
corporation must do‘in order to protect them- 
selves against liability when they undertake 
to divest it of all its property and practically 
dissolve it without taking the proceedings for 
a voluntary dissolution which are prescribed 
by law. For the purposes of the present case 
it is enough to say, that they were bound to 
give some notice to creditors of the proposed 
transfer and they gave none whatever. * * * 
The motives which induced omission to do this 
are immaterial. The entire assets could not 
lawfully be set over by the selling corpora- 
tion to the purchasing corporation until some 
sort of opportunity has been given to creditors 
to present and enforce their claims.” 

In these days of lightning mergers and con- 
solidations, which are supposed to infringe 
no law but the anti-trust act (so far an almost 
negligible factor compared to its great pre- 
tensions), it is pleasant to hear that, if they 
are any dissolving assets, the prestidigitateurs 
in the performance may find the practice of 
their magic to be at their personal expense. 
This is the kind of administration of law which 
shows the decided advantage a state jurisdic- 
tion has over a federal one. 








SOME OBSERVATION ON THE EX- 
TENT OF THE OPERATION OF 
THE MAXIM, QUOD AB INITIO, 
NON VALET INTRACTU TEMPO- 
RIS NON CONVALESCBET. 





The assumption that fundamental law is 
subject to change by decisions or legisl«- 
tion is rapidly tending to impress the view 
that there is no fixed and organic law from 
antiquity which can never be departed from. 
To indicate the fallacy of this view, a con- 
sideration of the following matters is in- 
vited from a comprehensive discussion of 
a maxim. 

“Remove not the ancient landmarks 
which thy fathers have set.” One of these 
landmarks is the maxim, “Quod ab 
initio non intractu temporis non convales- 
.’ (That which was void in the begin- 
ning cannot be made valid by lapse of 
time.) In North Dakota this maxim is re- 
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affirmed by providing that void acts or 
things cannot be validated by subsequent 
acts, matters or proceedings. ‘Time does 
not confirm a void act.” 


Missouri, Illinois, Indiana, New York 
other states have, with dreadful results, at- 
tempted to enlarge the operation of Con- 
sensus tollit errorem beyond the boundaries 
fixed for it by the Roman, Norman, English 
and best federal and state cases.* In these 
states pleadings are waived or they are sup- 
plied after the case is tried; void pleadings 
and also void process, are amended, and the 
foundation of judgments are supplied nunc 
pro tunc. 


This maxim has an operation in proced- 
ure where in theory there are three parties, 
namely, the parties named upon the record 
and by implication the state. 


In procedure these are mandatory re- 
quirements by the state for the state in its 
scheme of protection. These matters can- 
not be waived, for two cannot contract nor 
waive so as to bind a third party.2, Where 
there are only two in interest, then -one 
may waive or ratify, and by these be bound, 
but not where there is a third, and especi- 
ally where this third is the public; here we 
have public policy and the requirements of 
public policy cannot be contracted nor con- 
sented away. That the statement must 
“contain facts sufficient to constitute a 
cause of action,” or “a ground of defense,” 
is a mandatory requirement of procedure. 
These are foundation matters to support 
the operation of judicial action. 


Judicial consideration must be founded 
upon such facts; without proper facts there 
can be no judicial consideration; without 
required facts there may be the form of 
judicial action, but there is nothing in sub- 
stance; without required facts the pro- 
ceedings are coram non judice. “A court 
is bound by its record,” and this record 
must lawfuliy exist at the beginning. A 
court cannot order judgment, and afterward 


(1) See Theory of the Case; Variance, Vol. 
4, Gr. & R. 
(2) Res inter alios acta, etc. 





lawfully make the record to support such 
a judgment. : 

Man living in society never acts inde- 
pendently and wholly apart from what re- 
lates to that society. Its interests and its 
commands are necessarily paramount law. 
What these commands are is above his 
compacts, his wishes and his conditions. 
The interests and the welfare of society 
are above those of the individual. Public 
policy, as it is called, is the higher law. 
To express this principle we have the first 
line of the twelve tables of Rome: Salus 
populi suprema lex, This is the motto of 
one state of the American Union, and is 


- conspicuous over statehouse doors and in 


palaces of justice. State legislatures reaf- 
firm this maxim, while prominent authors 
and professors in conspicuous schools de- 
claim against the maxims in language more 
forceful than elegant. 

Wherever public policy dictates a par- 
ticular way or manner, or element, or con- 
tribution, or consideration for safeguarding 
its interests and these commands are vio- 
lated or disregarded, then the principle ex- 
pressed in the maxim, “Quod ab initio,” etc., 
applies, and the third party—the state—in 
effect says: Non haec in foedera veni (I 
did not come into this compact), and the 
result is that the matter is adjudged void 
ab initio, This is illustrated in procedure 
where the required initial pleading is bad 
in substance and is vulnerable to the gen- 
eral demurrer. Such defects cannot be 
cured by waiver, nor consent, nor acqui- 
escence.2 This principle is reaffirmed by 
codes in this provision “that filing an an- 
swer waives all defects except that the 
statement does not contain facts suffcient to 
constitute a cause of action, and that the 
court has not jurisdiction of the subject 
matter.””* 

This provision was discussed in the first 
code case,® also in the second code case,’ 


(3) Ste BM. 0c. 306 YT. CR. EB. vO. S.. 
212 U. S. 481; R. v. Wheatley, 19, Vol. 3, Gr. & 
Rud.; Campbell v. Porter, 2 id; cases cited. 

(4) Mallinckrodt, 12a, Vol. 3, Gr. & Rud. 

(5) Biddle v. Boyce (1850), 13 Mo. 532. 

(6) Eno v. Woodworth (1850), 4 N. Y¥. 243, 
53 Am. Dec. 370. 
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also throughout the impenetrable swamp of 
silt (for they did not reach the height of 
nebulous discussions) to the latest cases. 
These discussions show that the immutable 
elements of jurisprudence are not clearly 
understood by American courts.” 


In taxation proceedings the principle of 
the maxim, Quod ab initio, etc., is applied 
as a safeguard. Here the requirements of 
the division of state power are strictly en- 
forced. Each officer must participate, and 
in obedience to Magna Charta do the right 
act at the right place, at the right time and 
in the right way, and make all of this of 
record, thus evincing with certainty the 
strict compliance with law. Here the rule 
is strictly enforced, namely, “What ought 
to be of record must be proved by record 
and by the right record.” To illustrate: 
The right constitutional officer must as- 
sess, and for this, if the owner of property 
is known, there must be: (1) The name c* 
the tax payer ; (2) a description of his prop- 
erty, and (3) its valuation, and all of these 
facts must appear with certainty from the 
right record. If any of these essentials are 
omitted, then the proceedings pass as coram 
uon judice. Such defects cannot be cured 
by other officers.* Nor are they aided by 
waiver, acquiescence, and consent of any 
party or parties. Estoppel in pats will not 
supply the absence of essential record mat- 
ter in such relations.® 

If such views are disregarded, then it 
follows that there may be an oral assess- 
ment, levy and collection of a tax. Angu- 
mentum ab inconvenienti. Consequently ap- 
pears the necessity of the record as a safe- 
guard from insidious, tyrannical and op- 


pressive sequestration of property, and all. 


history shows what has happened to freed- 
om and protection when the technical re- 
quirements of a record for security have 
been legislated or construed away. Wher- 


(7) Green v. Palmer (1860), 15 Calif. 411, 76 
Am. Dec. 492, 1. ¢. Vol. 3, Gr. & Rud. 

(8) Expressio unius est exclusio alterius. 
(The express mention of one thing excludes all 
others.) 

(9) See Taxation, and cases there cited, in 
Vol. 4 Gr. & Rud., p. 1043; also 1. ¢. 124-134, 
Vol. 3, id. 





ever this is done, then there is revealed the 
fact that a power that can be abused is cer- 
tain to be abused. Sooner or later this 
abuse results. Courts that construe away 
the essential record pave the way for cor- 
ruption and oppression. It is very regret- 
table that “late cases” can be cited to up- 
hold astonishing and dangerous departures 
from old and well settled law.*° 


What ought to be of record ought not to 
be dependent on oral evidence and matters 
aliunde. Tax titles ought not to be patched 
out by pieces of estoppel im pais, nor by . 
manifestly unconstitutional statutes. De- 
cisions ‘that can be cited to destroy the 
estoppels and to uphold such incongruities 
as are just referred to are not harmonious 
with fundamental law. Statutes in disre- 
gard of this should be nullified, as is illus- 
trated in quotations in the Ontario Land 
Co. case." 


How jurisdiction shall be acquired and 
executed is a matter of public policy. The 
state, the public, is concerned. Relating to 
a matter of such grave concern, there are 
safeguards of protection which cannot 
be waived nor dispensed with; these pro- 
tective regulations are scrupulously re- 
quired and enforced. A discharge of 
these safeguards subjects the proceedings 
to collateral attack whenever they are of- 
fered to affect anyone or to conclude one’s 
rights. There may be some variation of 
these rules as to jurisdiction of the person, 
but there is no compromise of these rules 
where the jurisdiction of the subject mat- 
ter is involved. As to this there must be 
a strict compliance; there must be stated a 
cause of action or a defense before a judg- 
ment is entered, and, indeed, before juris- 
diction attached to the subject matter, 
whatever it may be. As to these matters 
there must be a record, and this. record is 
for the state, and this record may be opened 
at any time and by any person, and by him 
the interests of the state vindicated. Thus 


(10) See Ontario Land Co. v. Yorby (1909), 
212 U. S. 152; also, Breeze v. Haley, 2 Hughes’ 
Proc. ° : 


(11) Supra. 
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it is that a void proceeding concludes no 
one, not even those named upon the record. 
The state—government—is the third party 
whose interests cannot be consented nor 
contracted away. ‘These interests of the 
state are matters of substance, and defects 
relating to this constitute the coram non 
judice proceeding, or the void proceeding 
which binds no person and no thing. 

Some courts have made very serious at- 
tacks upon matters that are safeguarded by 
the principle expressed in the maxim quod 
ab initio, etc. ‘This is perceivable in the 
‘ “Theory of the case” states.* Broadly 
speaking intellects that do not understand 
that in the familiar maxims from justinian 


lies embedded the scientific study of the. 


law, have not uniformly decided that the 
interests of the government (dual govern- 
ments in the U. S.) must first be looked 
after and vigilantly maintained. This very 
serious charge will be irrefragably proved 
by looking at numberless cases holding that 
essential records can be waived and dis- 
pensed with;’* also, that. omitted matter 
from the mandatory record may be supplied 
from matter found in the statutory record, 
and even from estoppel in pais. 


In Missouri the decisions of the great- 
est judges of a generation, namely, Nap- 
ton, Scott and Leonard, can be cited to up- 
hold the first tenet of the theory of the 
case, which tenet is that the ground of the 
general demurrer can be waived. And 
they decided that if no general demurrer 
was filed, then this was an ad.intcrim or 
conditional or interlocutory waiver. How- 
ever, that it was conclusive only for the 
tirhe being, but that the defect of substance 
might be first raised or renewed in the 
motion in arrest of judgment; consequently 
that court recognized intermittent waiver, 
while at the same time it was quoting con- 
sensus tollit errorem, and defining it with 
great ability, and likewise strictly applying 
it by declaring that if a matter was waiv- 
able or formal matter and was waived for 


(12) The theory of the case, also variance 
4 Vol., Gr. & R. 


(13) 2 Thomp. Tri., secs. 2310-2311. 





an instant, it was waived forever; or, in 
other words, the Supreme Court would take 
no cognizance of waivable or formal mat- 
ter, if it was once waived, but that defects 
of substance were not. finally waived until 
the waiver was evinced by failure to file 
a motion in arrest of judgment; also, that 
when waiver of matter of substance was so 
evinced that then the court of errors 
would not sua sponte take notice of such 
defects or of coram non judice proceedings. 
Accordingly the state’s interests were 
sloughed over by the consent of the parties 
upon the record. Res inter alios acta alteri 
nocere non debet (a transaction between 
two ought not to operate to the disadvant- 
age of a third), was denied. The state 
would not open a record, as did Rome, to 
see that the interests of Rome were satis- 
fied without regard to the wishes and re- 
lations of the parties named upon the 
record. The state was in and out of pro- 
cedure intermittently, this fluctuation being 
wholly dependent upon the technical ob- 
servance of narrow visioned legislation, 
which was countenanced in violation of 
fundamental law."* 


“Due process of law” is guaranteed by 
the federal constitution; therefore that 
guarantee is a federal concern—a high 
guarantee and a command; it is a part of 
the supreme law of the land, and thus it 
obligates all judges of every grade and po- 
sition, whether state or federal. However, 
the decisions show that under the authority 
of the federal government its supreme judi- 
ciary will not open a record and see for it- 
self that matters of the greatest guarantee 
have been judicially treated agreeably to 
fundamental law. Federal decisions show 
that able and experienced practitioners are 
bewildered at the requirements upon which 
the federal government can be induced to 
consider itself a party, so as to take cog- 
nizance of a record and review the federal 
question it may present. 


There are many records involving “due 
process of law” which the Federal Supreme 


(14) End. Stat., sec.182; Indianapolis R. R. v. 
Horst, 223, Vol. 3, Gr. & Rud. 
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Court refuses to consider for exceedingly 
technical and refined reasons: Under these 
decisions neither defects of substance nor 
usurpation or abuse of power constitute a 
coram non judice proceeding ; under these 
decisions a void proceeding may be waive.l 
And so 
it is when estoppel in pais will aid a de- 
fective assessment roll wherein is omitted 


or aided by matter subsequent. 


a sufficient description of property listed 
for valuation. 

The statement of a cause before a justice 
cannot be supplied by amendment, nor first 
be filed in the appellate court.**> The state- 
ment must confer jurisdiction.”* 

In several states legislatures have vied 
with each other in enacting statutes of 
Jeofails and Amendments, and curative stat- 
utes in taxation, aimed at the extirpation 
without regard to the 
These 
acts in Missouri and Illinois are supposed 
high, clear and inexorable commands. At- 
tempts to obey these by superficial and 
empirical courts have made of Supreme 
Court decisions a Babel. The testimony of 
warring expert witnesses is not a more use- 
less jargon of unprofitable wrangles. 


of “technicalities” 


immutable elements of procedure. 


Where the philosophy of the law is lost 
the law is lost. And the law is lost where 
its channels are clogged by the silt of judi- 
cial opinion not respectful of fundamental 
law, which cannot be changed by any power 
of state without a wreck of principles and a 
crash of jurisprudence. 


“Deep the oak 
Must sink in stubborn earth its roots obscure, 
That hopes to lift its branches to the sky.” 


W. T. HucHes. 
Chicago, II. 


(15) Odle y. Clark, 2 Mo. 12. 

(16) Mallinckrodt, 12a Vol. 3, Gr. & Rud.; 
Rush, 101 Mo. 586-596; Humphreys, 88 Mo. 542- 
552. 





ACCIDENT INSURANCE—CONSTRUCTION 


OF POLICY. 





HOULIHAN v. PREFERRED ACCIDENT 
INSURANCE COMPANY. 





New York Court of Appeals, November 9, 1909. 





A provision in an accident policy insuring a 
person against injury “if caused by the burning 
of a building while the said person is therein” 
requires as a condition precedent to liability on 
the part of the insurer the burning of a build- 
ing, either in whole or in part. Injury caused 
by the burning of clothing and bedding in a - 
room, when no part of the building was burned, 
is not covered by the language quoted. 


Willard Bartlett, J.: This is an action upon 
a policy of accident insurance. The policy was 
issued by the defendant corporation to the 
plaintiff, and the plaintiff’s sister, Mrs. J. B. 
Manning, was named therein as beneficiary. 
It insured the beneficiary against the effect 
of external, violent and accidental injury (1) if 
caused solely and directly by the disablement 
or wrecking of a passenger car using steam, 
cable, compressed air or electricity as a motive 
power while the said person is riding as a 
passenger therein; or (2) if caused solely and 
directly by the wrecking or foundering of a 
steam vessel licensed for the regular transpor- 
tation of passengers while the said person is 
on board such vessel as a passenger; or (3) 
“if caused by the burning of a building while 
the said person is therein.” The action was 
brought on account of the death of the bene- 
ficiary by fire, and it was alleged in the com- 
plaint that the said Mrs.-J. B. Manning re- 
ceived the external, violent and accidental in- 
jury which resulted in her death by means of 
burns caused by the burning of a building while 
the said beneficiary was therein. 

The proef showed that Mrs. Manning was 
burned to death on December 7, 1906, in a room 
occupied by her at No. 233 West Forty-fourth 
street, in the City of New York. The fire 
broke out while she was alone in the room at 
about 11 o’clock in the evening. The cause 
or origin of the fire is unknown. Mrs. Man- 
ning’s outcries gave the alarm to the other 
occupants of the house, and when they reached ‘ 
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her the clothing which she wore was almost 
burned off her and the bedclothes and bedding 
on her bed were in flames. A quantity of her 
clothing which hung on the door was also 
consumed, but the fire was speedily extin- 
guished. The door is described as having been 
scorched, but no portion of the building was 
burned. 


Upon this state of facts the learned judge 
who presided at the trial directed a verdict for 
the defendant and judgment was entered ac- 
cordingly. That judgment has been reversed 
by the Appellate Division upon the ground that 
death by accidental fire in a building was the 
crucial test of the defendant’s liability, and 
not whether more or less of the building itself 
was actually consumed. 


In support of the order of reversal the re- 
spondent invokes the doctrine that inasmuch 
as an accident insurance policy, whatever may 
be its form, is intended by the parties to give 
indemnity for accidental injury, the courts 
will always go as far as they can to hold the 
insurer liable, unless in order to do so it is 
necessary to make a new contract for the par- 
ties; and we are referred to Hoffman v. Aetna 
Fire Ins, Co., 32 N. Y. 405, where it is said 
that when the language of a promisor may be 
understood in more senses than one it is to be 
interpreted in the sense in which he had rea- 
son to suppose it was understood by the 
promisee. Reference is also made to the rule 
laid down by Mr. May in his work on Insur- 
ance, quoted with approval in Rickerson v. 
Hartford Fire Ins. Co., 149 N. Y. 307, 313, as 
follows: “When the words are, without vio- 
lence, susceptible of two interpretations, that, 
which will sustain his claim (that of the in- 
sured) and cover the loss must in preference 


be adopted.” 1 May on Insurance, 3d Ed., sec. 
175. 


If we could find any ambiguity in the lan- 
guage of the contract of insurance in the pres- 
ent case the rule thus stated might well be 
applicable, but we are unable to do so. To a 
majority of the court the phraseology of the 
third clause of the policy insuring the benefici- 
ary against external, violent and accidental in- 
jury, “if caused by the burning of a building 
while said person is therein,” seems unmis- 
takably to require the burning of a building, 
either in whole or in part, as a condition prece- 
‘dent to HMability on the part of the insurer. 





We are not called upon to resolve a doubt in 
favor of the insured where there does not ap- 
pear to be any reasonable doubt.- The argu- 
ment that when a person takes out a policy 
of accident insurance his general purpose is 
to secure indemnity against the consequences 
of accidental injury is admissible only with 
the qualification that he cannot reasonably 
expect indemnity outside the limitations of 
his contract, and when that contract expressly 
specifies the kind of accident which it covers 
the rights of the insured and the liability 
of the insurer are measured by the specifica- 
tion. Where there is no ambiguity there is 
no occasion for the exercise of choice of in- 
terpretation, and the insurance policy is to 
be construed according to the plain and ordi- 
nary meaning of the terms which the parties 
have employed. Preston v. Aetna Ins. Co.; 
193 N. Y. 142. The burning of a building is 
not the same thing as the burning of articles 
in a building; and yet it is only by holding 
these terms to be absolutely equivalent in 
meaning that the defendant can be charged 
with liability in this case. 


We cannot accede to the proposition of the 
learned Appellate Division that what this pol- 
icy means “is to insure against accident caused 
by fire in a building.” That is not what the 
contract says. Ordinarily a fire involving the 
burning of a building, in whole or in part, is 
a more serious casualty and less apt to occur 
than a fire which merely consumes some of 
its contents, without burning any part of the 
building itself. For a given premium, an in- 
surance company might well be willing to in- 
demnify against an accidental injury due to 
the less frequent occurrence, when it would 
not insure as against the consequences of more 
ordinary fire. Such a preference is at least 
conservative, and, assuming it to exist, how 
could the insurer evidence an intent to restrict 
the contract of indemnity to cases grave 
enough to include the ignition of the structure 
itself more aptly than is done by the language 
of the policy before us? No clearer phrase- 
ology occurs to us unless out of excessive cau- 
tion a negative provision were to be added 
stating that the policy was not intended to 
cover accidental injuries caused by a mere fire 
in a building not consuming any portion of the 
edifice. 


In our judgment, this is precisely what it 
means now. If it was the purpose of the 
parties to enter into a contract broad enough 
to embrace any accidental injuries occasioned 
by fire, it was easy enough for them to do so. 
We can determine their intent only by refer- 
ence to the language they saw fit to use; an@ 
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that language seems to us fatal to the claim 
of the plaintiff. 

The order of the Appellate Division should 
be reversed, and the judgment of the Trial 
Term affirmed, with costs in both courts. 

VANN;, J. (dissenting): By its “Advanced 
Ten Thousand Dollar- Combination Accident 
Policy,” Dated September 12, 1906, the defend- 
ant insured “the person so named as benefici- 


_ary (Mrs, J. B. Manning) against the effect of 


external, violent and accidental injury, (1) if 
caused solely and directly by ‘railway acci- 
dent,’ or (2) if caused solely and directly by 
‘shipwreck,’ or (3) if caused,” the words “solely 
and directly” being omitted, “by the burning of 
a building while the said person is therein.” 


On the 7th day of December, 1906, while the 
policy was in force, Mrs. Manning was burned 
to death by a fire which occurred in the house 
where she lived. There was a conflict in the 
evidence as to the extent of the fire and its 
effect upon the building, but the jury could 
have found, if the case had been submitted to 
them for decision, that the house itself was 
on fire. The fire occurred in a room of the 
building occupied by Mrs. Manning, and the 
witnesses all agree in substance that the bed- 
clothes and mattresses of the bed upon which 
she slept were burned; that her night clothing 
was burned from her; that her clothes hanging 
in the room were burned; that the matting and 
rugs were covered with soot and water; that 
the room was filled with smoke, and that the 
fire therein was seen from the basement. 


In addition to this, May Freely, who was 
sworn in behalf of the plaintiff, testified that 
she heard Mrs. Manning call to the witness 
and say: “Save my room, my little home. It 
is on fire.” The witness went to the assistance 
of the unfortunate woman, and after the fire 
was out saw the result. She further testified: 
“I could see from the appearance of the room 
that it was badly burned at that time; every- 
thing was burned; her clothes off; the door 
was burned, and the bedding was badly burned; 
all the mattresses nearly consumed, and I could 
see that the carpet and matting on the floor 
were destroyed also, as it appeared to me at 
the time.” Here we may have the positive tes- 
timony of a witness, who saw the fire and saw 
the room right after the fire, that the door 
was burned.” This evidence was not met by 
the production at the trial, eighteen months 
after the fire, of a door showing no evidence 
of having been burned, for there were two 
doors to the room, and the jury could have 
found that the door not produced was burned. 
The door was a part of the house, and if the 
door was burned, the house was on fire. 





How the fire caught is not disclosed. The 
first information we have on the subject is the 
frantic call of Mrs. Manning for help and her 
cry that her “little home” was on fire, and 
she well knew whether it was on fire or not. 
She was found immediately with her clothing 
on fire, in a room filled with flame and smoke, 
and when the fire was out one witness observed 
that “the door was burned.” The case was 
not closely tried, and we cannot tell from the 
evidence what took fire first, although it seems 
probable that the bed caught first, and that 
the fire spread thence to Mrs. Manning and the 
contents of the room and from them to the 
door. 

According to a strict and literal construc- 
tion of the policy it is immaterial whether the 
building was on fire or not, unless Mrs. Man- 
ning’s injuries were caused, as the policy 
states, “by the burning of a building.” Even 
if the entire building had been destroyed, un- 
less she caught fire from the burning building 
there could be no recovery, provided the literal 
is the legal construction. 

The policy does not require this narrow con- 
struction. It is to be observed that the words: 
“solely and directly,” used in insurance against 
accidents by railway and shipwreck, are no 
part of the clause in question, and this discrim~ 
ination at once suggests some latitude of con- 
struction as to the cause of the death. The 
insurance is against accident, not against fire, 
and the destruction of the building, however 
important in one kind of insurance, is not 
necessarily of any importance in the other. In 
an accident policy the clause would be under- 
stood by people generally to mean insurance 
against accident “caused by fire in a burning 
building while the said person is therein,” and 


the learned Appellate Division so read it. It . 


is the fire, the burning in a building, not of a 
building, that causes injury to the person’ sup- 
posed to be protected by the insurance, and 
that is what the insured had the right to be- 
lieve that the insurer meant. Neither contract- 
ing party was looking after buildings, but after 
persons on fire in buildings, and that was the 
unfortunate situation of Mrs. Manning. Even 
if no part of the physical structure had been 
burned, nearly every one would have said that 
the house was on fire. 

The clause should be construed in accord- 
ance with the general purpose of the contract, 
which was to insure a human being against the 
effects of accidents. This general purpose 
should not be cut down and the object of the 
contract defeated except by words of such 
clear and unmistakable meaning as not to 
require construction. “It is a rule of law, as 
well as of ethics, that where the language of 
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a promisor may be understood in more senses 
than one, it is to be interpreted in the sense 
in which he had reason to suppose it was 
understood by the promisee.” Hoffman v. 
Aetna Fire Ins. Co., 32 N. Y. 405, 413. Asa 
great writer on insurance has said, and we 
have adopted his language in a late case, “No 
rule, in the interpretation of a policy, is more 
fully established, or more imperative and con- 
trolling, than that which declares that in all 
cases it must be liberally construed in favor of 
the insured, so as not to defeat without a plain 
necessity his claim to the indemnity, which, 
in making the insurance, it was his object to 
secure. When the words are, without vio- 
lence, susceptible of two interpretations, that 
which will sustain his claim and cover the loss 
must, in preference, be adopted.” May on In- 


surance, sec. 175; Rickerson v. Hartford Fire 


Ins. Co., 149 N. Y. 307. 318. 


A striking application was made of this rule, 
which was established long before Mr. May 
clothed it in such forcible language, in North- 
rup v. Railway Passenger Assur. Co., 43 N. Y. 
516. In that case the insurance was against 
death from personal injury “when caused by 
any accident while traveling by public or priv- 
ate conveyances provided for the transportation 
of passengers.” The insured, while on a journ- 
ey from one part of the state to another, trav- 
eled by the Erie Railway to Watkins, thence 
by steamboat to Geneva, intending to take a 
train of the New York Central at that place. 
The distance from the steamboat landing to the 
railway station was about seventy rods, and al- 
though she might have taken a public hack to 
carry her, she started with her friends to walk, 
and “while in the usual route slipped and fell 
on the sidewalk, and in the fall the back of 
her head came in contact with the frozen snow 
and earth, and she sustained serious injuries 
thereby from which” soon afterward she died. 
It was held that the death was covered by the 
terms of the policy and that the deceased was 
to be regarded as having received the injury 
while traveling by public conveyance. 


Here a literal construction would have pre- 
vented a recovery, for walking is not in fact 
“traveling by public or private conveyance 
provided for the transportation of passengers,” 
but the court, construing the policy in accord- 
ance with its purpose, held that this was its 
meaning in law. As was well said by the Ap- 
pellate Division: “If walking seventy rods upon 
a sidewalk of a village street is to be construed 
as traveling in a public conveyance for the 
transportation of passengers it would seem 
to follow trat a death caused by the burning of 
the contents of a room in a building may fairly 








be construed to be caused by the burning of 
a building.” 

Moreover, the defendant prepared and exe- 
cuted the contract, and hence is responsible for 
the doubt which caused the courts below to 
differ, and ourselves, as well, as to the mean- 
ing of the clause in question. Rickerson v. Hart- 
ford Fire Ins. Co., supra. It will not do to 
recognize these rules as the law governing 
construction, and yet refuse to apply them in 
a case where ambiguity of meaning is demon- 
strated by a difference of opinion as to what 
the real meaning is not only in the courts be- 
low, but in the very court about to decide the 
ease. A refusal to apply under such circum- 
stances is pro tanto a destruction of the rule 
itself. 


I think that the trial court erred in refusing 
to allow the plaintiff to go to the jury and 
in directing a verdict for the defendant, an 
exception in due form having been taken to 
each ruling. The order of the Appellate Divi- 
sion should be affirmed and judgment ren- 
dered against the appellant, with costs in all 
courts. 


Cullen, Ch. J.; Edward T. Bartlett, Hiscock 
and Chase, JJ., concur with Willard Bartlett, 
J.; Haight, J., concurs with Vann, J. 

Ordered reversed, &c. 


Note—Liberality of Construction of Insurance 
Policy in the Saving of Insurance-—The prin- 
cipal case admits the rule, that construction to 
save a policy of insurance ought to be liberal 
but not to the extent that it should overcome 
the meaning of plain words. And it may be said 
that the principal case is mereiy remarkable, in 
our view, in holding that there was no ambiguity 
in the terms of the policy, and in showing that a 
general rule like that, which is admitted, has 
little of certainty for its guidance in application. 
We reproduce along with the majority opinion 
also the dissent as an illustration of pertinency 
in the latter clause of the next preceding sen- 
tence. The opinion of the Appellate Division of 
the Supreme Court, which is by the principal 
case reversed, proceeds on very nearly the same 
ground as the dissent. The former quotes from 
a New York appeals case, which is reproduced 
so as to fully understand how -positively the 
principal case rules on the certainty of a clause, 
which two of the Court of Appeals and five of 
the appellate division judges said was uncertain, 
the five thus overruling the seven. That quota- 
tion is as follows: “If, however, there ‘s any 
doubt, or uncertainty as to the meaning of this 
policy, it must be resolved in favor of the plain- 
tiff, upon the well-recognized ground that it was 
the defendant who prepared it, and, if any doubt 
exists, as to the meaning of the terms employed. 
the defendant is responsible for it. See Marshall 
v. Com. Travellers’ Mut. Ass’n, 170 N. Y. 434, 
62 N. E. 446. The argumentum ad hominem it 
will be noticed is applied in the closing part of 
Judge Vann’s dissent, which miakes the seven 
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who found some uncertainty appear like the 
“eleven obstinate jurors.” 


The New York Law Journal twice expressed 
its disagreement (Issues November 19 and De- 
cember 3d), with the Court of Appeals, saying: 
“It would seem” that the case “is a departure 
from the former policy of the court, which was 
not at all required in the interests of justice.” 
In the later issue it spoke of the ruling as being 
“pointedly in contrast with” the case of O’Con- 
nor v. Queen’s Ins- Co., decided by Wisconsin 
Supreme Court and reported in 122 N. W. 1038. 
It also spoke of it as construing “an accident 
insurance policy narrowly and in strict conformity 
with the literal text of one of its provisions, with 
the result of defeating indemnity for a death that 
unquestionably was caused by an accident.” 


The Wisconsin case above referred to was not 
an accident case, but it did resemble the prin- 
cipal case in deciding what was meant by the 
words by “fire” as the cause of damage. The 
policy insured against “direct loss or damage by 
fire.” The facts showed that plaintiff’s servant 
built a fire in the furnace with paper and cannel 
coal, not used or intended to be used for such a 
purpose, and the fire burned with such fury as 
to fill the house with great volumes of smoke 
and soot and excessive and intense heat. Furni- 
ture was charred by the heat and house furnish- 
ings soiled by the smoke and soot, but there was 
no ignition outside of the furnace. The mop 
boards were blistered, and so the wall paper, and 
the chimney was cracked from the heat. The 
company contended that, as the fire was confined 
to where it was meant to be confined, there was 
no fire ‘within the meaning of the policy. The 
Wisconsin court reviews, a number of cases, and 
the distinction is drawn between damage from a 
“friendly fire? and that from a “hostile fire,” 
and holds that this was hostile, and entailed lia- 
bility on the insurer. A review is also given of 
explosion cases, where policies provide against 
liability for loss. by explosion, where the distinc- 
tion in liability is made that there is liability 
where “explosion is the direct result of an an- 
tecedent fire,” and no liability “where the ex- 
plosion is not occasioned by the fire.” In 68 
Cent. L. J. 61, the writer of this annotation 
treated the question of “The right of escape from 
apparent danger as affecting an accident insur- 
ance policy,” criticising the case of Banta v. Cas- 
ualty Co., 134 Mo. App. 222, where St. Louis 
Court of Appeals held, that a policy providing for 
double indemnity for injury to one “riding as a 
passenger and is in or upon any railway passenger 
car,” etc., does not arise, when the passenger is 
injured in leaping from a car in the face of an 
impending collision. 
majority in this case about unambiguous terms of 
a contract, but cases were cited to establish the 
contention that the proximate cause of the in- 
jury was the peril which existed while the pas- 
senger was riding in the car. Numerous cita- 
tions of cases and their discussion are found in 
this article. 


We think it ought always to be deemed that 
an ambiguity is present in any contract, however 
plain its words, if the maiti purpose of insurance 
would otherwise be defeated. Exceptions inimical 
to this purpose ought to be expressly stated. 


That court spoke as the’ 
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CORRESPONDENCE. 





OPERATING VEHICLE WITHOUT A LICENSE 
AS RAISING DEFENSE OF CONTRIBU- 
TORY NEGLIGENCE. 


Editor Central Law Journal: 


The question of operating a vehicle without 
a license and as being contributory negligence 
on the part of a plaintiff who is injured while 
driving an unlicensed vehicle and discussed by 
John F. Watson, Esq., on page 346, volume 69, 
November 5th, 1909, issue of the Central Law 
Journal, is one of considerable interest and I 
note that Mr. Watson desires some citations. 
In the case of Daugherty v. Town of Ayer 
(Mass.), 83 N. E. 677, the plaintiff, who was run- 
ning an automobile was injured by reason of 
a defect in a public street, and brought suit 
against the city. One of the defenses was, that 
the plaintiff had not registered his automobile 
according to law. The effect of failing to reg- 
ister the automobile on plaintiff’s right to re- 
covery was decided in the following language: 
l. c. 680: 


“We are of opinion that a violation of the 
statute in this particular, so affects the direct 
relation of the violator to the town, in regard 
to the way and only use that he was making of 
it, as to leave him without a remedy for an 
injury caused by a defect in the way.” 


The editor of the Central Law Journal is cor- 
rect in the view that if a licensed and an un- 
licensed vehicle should collide in the street 
that the unlicensed vehicle would not be barred 
by contributory negligence of his driver merely 
because the vehicle was not licensed. The 
leading case on the effect of the violation of an 
ordinance or statute in negligence cases is that 
of Newcomb v. Boston Protective Association, 
146 Mass. 602, in which it is held that a plaintiff 
whose violation of law contributed directly 
and proximately to cause the injury, cannot re- 
cover. A recovery is precluded on the ground 
that the court will not lend its aid to one whose 
violation of law is the foundation of his claim. 
We think a part of the opinion in the case of 
Newcomb v. Boston Protective Association, su- 
pra, is well worth quoting. In that case, the 
court said, 1. c. 602: 


“The court rightfully refused the instruction 
requested, that the plaintiff could not recover 
if, at the time of the accident he was violating 
the ordinance, and was doing an unlawful act. 
This request ignored the distinction between 
illegality, which is a ‘cause,’ and illegality which 
is a ‘conditton’ of a transaction relied upon by 
plaintiff, or between that which is an essential 
element of his case, when all the facts appear, 
and that which is no part of it, but only an 
attendant circumstance. The position of a 
vehicle which has been struck by another may 
or may not have been one of the causes of the 
striking. Of course, it could not have been 
struck if it had not been in the place where the 
blow came. But, this is a statement of an es- 
sential ‘condition’ and not a ‘cause’ of the im- 
pact. The distinction is between that which 
directly and approximately produces, or helps 
to produce, a result as an essential ‘cause,’ and 
that which is a necessary ‘condition’ or attend- 
ant circumstance of it. If the position of the 
plaintiff's vehicle was such as in connection 
with the ordinary or concurring causes, would 
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naturally produce such an accident, that in- 
dicates that it contributes to it. But, even in 
that case external causes may have been so ex- 
clusive in their operation and so free from any 
relation to the position of the vehicle as to 
have left that a mere ‘condition’ without agency 
in producing the result. What is the contribut- 
ing cause of an action is usually the question 
for a jury, to be determined by the facts of the 
particular case, and such it has been held in 
many cases like the case before us. * * * * 

“The statute referred to does not relieve the 
defendant from liability for negligence to a 
plaintiff whose unlawful act or want of due 
care does not contribute to his injury.” 

Another late case on this subject is that of 
McFern vy. Gardner, 121 Mo. App. 1. 


See also C. & A. Ry. Co. v. K. C. Sub. Belt R. 
R. Co., 78 Mo. App. 245, where the running of a 
train in violation of a speed ordinance was in- 
terposed by the defendant, and the court held 
that the violation of the ordinance was not 
negligence per se and that the plaintiff could 
récover unless the violation of the ordinance 
Was the proximate cause of the plaintiff’s in- 
jury. In passing on an instruction which told 
the jury that a violation of the speed ordi- 
nance was no defense unless it directly con- 
tributed to the cause of the collision, the court, 
259, 1. c. says: 


“Tt was not an erroneous instruction. Con- 
tributory negligence debarring the plaintiff’s 
right of recovery exists only in those cases 
where the negligence of a plaintiff contributed 
proximately to the injuries sued for.” 


In Reed v. Mo. Pac. Ry. Co., 50 Mo. App. 1. ec. 
506-7, the rule is expressed thus: 


“A party may be acting in violation of some 
particular statute and will still, be under the 
general protection of the law. He may main- 
tain. his action, though violating the law when 
his title is independent of his unlawful act.” 
Spofford v. Harlow, 5 Allen, 176; Damon v. In- 
habitants, 119 Mass. 66; Smith v. Boston, 120 
Mass. 538. It is no defense to an action for 
negligence that the plaintiff was engaged in 
violating the law in a given particular at the 
time of the injury complained of, unless the 
violation of the law was a proximate and ef- 
ficient cause of the injury. A mere collateral 
wrongdoing by plaintiff that has no tendency 
to occasion the injury cannot avail the defend- 
ant through whose negligence the injury has 
been suffered.” Citing Davidson v. Portland, 69 
Me. 116; Morrow v. Uttick, 56 Wis. 581; Sutton 
v. Wauwatsa, 29 Wis. 21. 


In the case of Daugherty v. Ayer, 83 N. E. 
677, supra, the statutes relied on by the city, 
provided: “* * * except as hereinafter provided, 
no person shall, on and after the first day of 
September, in the year 1903, operate an auto- 
mobile or motor cycle upon any public highway 
or private way laid out under authority of stat- 
ute, unless licensed so to do under the pro- 
visions of this act.” In section 3 of the act 
there is another provision in regard to opera- 
tion of an automobile unless it is registered 
and penalties were prescribed for a violation of 
these provisions. 


The court in this last named case holds that 
the relation of plaintiff to the highway was in 
no sense a traveler, except as a violator of 
law and that his violation of law would not be 
treated as mere evidence of negligence that was 

“not a direct and proximate cause of the acci- 





dent, or as only a condition which was not fatal 
to plaintiff’s case. 
Respectfully, 
CLAUD D. HALL. 
St. Louis, Mo. 


NOTE :—Our annotation in 69 Cent. L. J. 359 
should also be read in connection with the 
above, as there it appears, in one of the authori- 
ties cited, that an unlicensed automobile on a 
highway was regarded differently with respect 
to the care owed to it than to other unlicensed 
vehicles. 

EDITOR. 








NEWS ITEM. 


THE SO-CALLED “SPANISH SWINDLE.” 

The Department of State, at Washington, has 
received a report from the American consul-gen- 
eral at Barcelona, Spain, in regard to the band 
of swindlers operating in various towns and - 
cities in Spain, who make a practice of writ- 
ing to persons in the United States respecting 
the imprisonment of a relative and the guardi- 
anship of a child. 

The consul-general states that the alleged 
prisoner generally describes himself as a po- 
litical prisoner from Cuba; he is at the point of 
death, and has but one friend—the prison priest 
—through whose good offices he is enabled to 
smuggle an occasional letter out of the prison 
fort. 

The prisoner is rich. He has a fortune in 
cash on deposit in the United States, but the 
certificate of deposit is concealed in a secret 
receptacle of his valise; the valise itself has 
been taken possession of by the court at Cartha- 
gena, which tried and condemned him, and will 
be held until the prisoner or his representative 
has satisfied the costs of the trial. The prisoner 
has an only daughter; dying in his prison, his 
sole thought is of this beloved offspring. He 
has no friend or relative in Spain to whose care 
he can commit her. In this emergency his 
thoughts turn to the distant relative in the 
United States, whom he has never seen, and 
of whom he knows only through hearsay or the 
family tree. Will the distant relative assume 
the guardianship of the darling daughter, and 
the darling daughter's fortune of about $30,000? 
If the distant relative accepts the trust one- 
fourth of the prisoner’s entire fortune will be 
the material reward. The good priest will 
go at once to the United States and take the 
darling daughter with him. There is but one 
condition: the ready money which the prisoner 
brought with him to Spain has been exhausted; 
the distant relative is therefore requested to 
send enough to liberate the valise containing 
the secret receptacle and the certificate of de- 
posit. This money is to be sent to the good 
priest at an address indicated, and, having re- 
ceived it, the good priest will at once secure 
the valise and start for America, the “land of 
the free and the home of the brave,” with the 
darling daughter. 

The above is generally the first letter of the 
series. It is quickly followed by another in 
which the prisoner pathetically states that his 
strength is rapidly failing and the end is near. 
He beseeches his dear distant relative to assume 
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the trust and be a loving father to the darling 
daughter. The third letter is from the good 
priest himself, who in brief, touching terms, 
and hopelessly bad English, announces the death 
of the unhappy prisoner. The good priest adds 
that the darling daughter is under his care. 
He is ready to put his promise into execution 
and start for the United States as soon as he shall 
have received the necessary funds from the dist- 
ant relative. The good priest frequently incloses 
with his letter a bogus newspaper clipping an- 
nouncing the death in prison at Barcelona of 
the famous Cuban patriot (sometimes called 
Augustin Lafiente)} the newspaper notice also 
speaks cunningly of the confiscated valise and 
the darling daughter. 


It is a simple scheme, but presented in such 
a plausible way that almost any unsuspecting 
“distant relative” of European extraction would 
be more or less deceived by the glad prospect 
of falling heir to the agreeable custody of a 
darling daughter with a big fortune, and a one- 
fourth interest therein as an additional recom- 
pense. 


Naturally the first impulse of the distant rel- 
ative is to ask a lawyer or a judge or some 
authority what course he ought to pursue in 
the premises, but as he thinks of doing this his 
attention is taken by the warning in the prison- 
er’s letter beseeching him not to mention the 
matter to any living soul lest the secret of the 
valise and the hidden receptacle be indiscreetly 
betrayed. : 


The valise, after all, with its concealed cer- 
tificate of deposit, is the key to the situation 
and possession must be taken of it before any- 
thing can be done or said. This (so cunningly 
set forth by the prisoner) is: very evident to 
the distant relative, and so he quite frequently 
preserves the secret intact, and instead of con- 
sulting a lawyer or writing to the American 
consul-general at Barcelona he quietly sends 
a draft for the sum demanded to the good priest 
and awaits results. Of course, he waits in vain, 
and the poor, dead prisoner and the good priest 
and the darling daughter in the course of time 
pass out of his life forever, leaving him only an 
uncomfortable memory of the money he so 
cheerfully contributed to the confidence game. 

For nearly twenty years these same knaves 
have been practicing their swindle, and it is 
needless to suggest that they are very carefully 
organized; they have confederates not only in 
the United States, but in most other countries. 
The confederates in question select a man and 
find out all they can about him; they get hold 
of family names, family origin, and family 
characteristics. This information is transmit- 
ted to the rascals in Spain, and letters are at once 
written to the prospective victim. The scheme 
is presented and developed in a very plausible 
way and many of our fellow-countrymen have 
“bitten” promptly and cheerfully. 

Under the Spanish laws a felony must be con- 
summated before the police may act, and a 
mere attempt to obtain money by false pre- 
tenses does not appear to warrant arrest. The 
money must be actually paid over and the 
prosecuting witness must be present in propria 
persona to testify; otherwise prosecution would 
be useless. 


Recently the letters written to the distant 
relative have varied somewhat from the origi- 
nal; the pelitical prisoner having become a 
noted Russian banker who absconded, leaving 





a deficit of some millions of rubles, killed in a 
quarrel in England another Russian, and finally 
took refuge in Spain, where he was apprehended 
and charged with manslaughter. 

This change of cnaracter, however, is imma- 
terial, and in the future more new characters 
will probably be introduced by the gang. The 
scheme is the same, and the public is warned to 
place no credence in such or similar letters. 


Every effort has been made by the department 
of state and its representatives in Spain to 
unmask these scoundrels and bring them to jus- 
tice, and the Spanish authorities have also been 
active and several members of the gang have 
been apprehended and held for trial, but so far 
no convictions have resulted, owing probably to 
the peculiarity of the Spanish law referred to in 
the report of the consul-general at Barcelona. 

DEPARTMENT OF STATE, 
Washington, D. C. 
October, 1909. 








HUMOR OF THE LAW. 





“Your husband, my dear, is a self-made man. 
He got his money by extremely hard work.” 

“Why,” answered the fair bride, “I thought 
his fortune was left to him by his uncle.” 

“Yes, it was, but he had the hardest work of 
his life getting it away from his lawyers.” 


There is a good story told of the days when 
Lord Halsbury was a barrister. He was ar- 
guine a case on behalf of a Welshman, and 
showed a great knowledge of the Principality 
and its people. “Come, come,” said the judge 
at last, “you know you cannot make yourself 
out to be a Welshman.” “Perhaps not,” replied 
the barrister, “but I have made a great deal 
of money out of Welshmen in my time.” “Well 
then,” replied the judge, “suppose we ‘call you 
a Welshman by extraction.” 


He was a shy young lawyer and had been 
monopolizing her attentions for so long with- 
out coming to the point, that although he had 
showered her with gifts, her mother asked her 
one day what reason she had to think the young 
attorney’s intentions were _ serious. “Well, 
mamma,” the girl replied, “you know he is a 
lawyer and lawyers always begin a contract 
with ‘Know all men by these presents!’” 


The following is an incident related by a 
prominent member of the bar of California, 
concerning his early struggles in the legal pro- 
fession. He had been assigned by the court to 
defend a Chinaman charged with burglary. The 
Celestial’s guilt was plainly evident for there 
was not a show of defense, but still he refused 
to plead guilty. It was our attorney’s first 
ease and so he worked with great diligence, 
but the jury promptly returned a verdict of 
guilty. On the day set for sentence the judge 
asked the defendant if he had any statement 
which he wished to make before sentence was 
pronounced. The Chinaman replied: 

“Me no have lawler—if me have lawler, me go 
free.” 
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1. Aceession—Right to Follow Chattels.—The 
true owner of chattels held entitled to follow 
and recover them so far as he can prove their 
identity, though their character has been 
changed by manufacture by a willful wrong- 
doer.—Meyers v. Gerhart, Wash., 103 Pac. 1114. 


2. Action—Cumulative Remedies.—Where a 
new remedy is provided by statute for an ex- 
isting right, and it neither denies an existing 
remedy nor is incompatible with it, the new 
remedy is cumyulative—State v. Cosgrave, 





Neb., 122 N. W. 885. 

3. Equitable Proceedings.—An action of 
law may by amendmert be converted into an 
equitable proceeding.—Fitzpatrick v. McGregor, 


Ga., 65 S. E. 859. 


4. Adverse Possession—Acquisition of Title. 
—Where a grantee, under an executory con- 
tract for the sale of land, looks to his grantor 
for title, he cannot, as a general rule, claim 
that his possession was adverse to the grantor; 
but, where the grantee has paid for the land, 
his claim is hostile to any claim of the grantor. 
—New Domain Oil & Gas Co. v. Gaffney Oil Co., 
Ky., 121 S. W. 699. 

5. Alteration of Instruments—Effect.—A ma- 
terial alteration of an instrument after its ex- 
ecution mdde without the consent of the maker 
destroys its legal effect.—Owen Creek Presby- 
terian Church vy. Taggart, Ind. 89 N. E. 406. 


6. Appeal and Error—Evidence Not Brought 
Up in Record.—Where a diagram by which an 
object is located is not brought up in the ap- 
peal record, it will be presumed to have located 
it at the point most favorable to the verdict. 
—Jackson v. Southern Pac. Co., Cal., 103 Pac. 
1098. 


- 


7. Attorney and Client—Right to Compromise 
Case.—An attorney employed to defend a case 
has no authority to compromise it, unless so 
authorized by his client.—Hall v. Wright, Ky., 
121 S. W. 672. 

8. Bankruptey—Involuntary Petition.—Credi- 
tors, having assented to an assignment consti- 
tuting an act of bankruptcy, held not entitled 





to join in an involuntary petition—In re Lewis 
F. Perry & Whitney Co., U. 8S. D. C., D. Mass., 
172 Fed. 745. 

9. Petition.—A creditor was not disquali- 
fied to join in a petition for adjudication be- 
cause his claim was assigned to him after the 
act of bankruptcy relied on.—In re Lewis F. 
Perry & Whitney Co., U. S. D. C., D. Mass., 172 
Fed. 745. 

10. Preferences.—Whether a _ transaction 
amounts to a preference by a bankrupt must be 
determined by its effect, and not by its form.— 
Rogers v. Fidelity Sav. Bank & Loan Co., U. S. 
D. C., N. D. Ark., 172 Fed. 735. 

11. Secured Debt.—A pledge of a bank- 
rupt’s stock to a bank made in the ordinary 
course of business at a time when the bank had 
no reason to believe that the bankrupt was in- 
solvent held not voidable.—In re Bartlett, U. S. 
D. C., M. D. Penn., 172 Fed. 679. 

12. Voidable Preferences.—A sale of a 
bankrupt’s stock and payment by the purchaser 
of indebtedness due by the bankrupt to de- 
fendant bank held a_ voidable preference.— 
Rogers v. Fidelity Sav. Bank & Loan Co., U. S. 
D. C., N. D. Ark., 172 Fed. 735. 

13. Banks and Banking—Certificate of Deposit. 
—A printed paragraph, on the back of a cer- 
tificate of deposit purporting to be an interest 
agreement, held not, as a matter of law, a part 
of the agreement between the depositor and the 














bank.—Anderson v. First Nat. Bank, Iowa, 122 
N. W. 918. 
14. Equitable Proceedings.—A credit re- 





ceived by a stockholder of a bank on a note 
held by the bank against him in exchange for 
his shares of its stock held subject to the equity 
of the bank creditors, and might be canceled 
at the instance of a receiver of the bank.—Fitz- 
patrick v. McGregor, Ga., 65 S. E. 859. 

15. Benefit Societies—Beneficiaries.—A fra- 
ternal benefit society cannot avoid liability on 
the certificate because the beneficiary named 
therein is not within any of the classes desig- 
nated by the law nor an heir or legatee of the 
member.—Mullen v. Woodmen of the World, 
Iowa, 122 N. W. 903. 

16. Bills and Notes—Assignment.—A check 
payable to the order of a person named may 
be transferred without a written assignment 
thereof so as to make the transferee the true 
owner thereof.—Maloney v. State, Ark., 121 S. 
W. 728. 

a. Brokers—Authority to Sell on Credit.— 
An agent authorized to sell real estate for 
eash has no authority to enter into a written 
contract with a purchaser which calls for a 
cash partial payment. and which gives forty 
days time for the payment of the balance.— 
Downing Inv. Co. v. Coolidge, Colo., 104 Pac. 
392. 

18. Carriers—Fares Charged Clergymen.— 
Custom to permit a minister of the gospel to 
travel at a rate lower than that given to the 
general public, by a carrier, imposes upon a 
railroad no obligation to give such permission. 
—Illinois Cent. R. Co. v. Dunnigan, Miss., 50 So. 
443. 

19.——Orders of Railroad Commissioners.—In 
seeking relief from orders of the railroad com- 
missioners, a carrier should apply to the rail- 
road commissioners for modification before re- 
sorting to the courts.—State v. Florida East 
Coast Ry. Co., Fla., 50 So. 425. 
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20.—Validity of Regulations.—Discrimina- 
tion by a carrier against a particular commod- 
ity is not necessarily illegal if reasonabie 
grounds therefor can be shown.—Davis Hotel 
Co. v. Platt, U. S. C. C. N. D. W. Va., 172 Fed. 
iia. 

21. Certiorari—Nature of Remedy.—Certio- 
rari is the proper remedy to restrain inferior 
courts or public officers when they act in excess 
of their jurisdiction.—State v. Johnson, Mo., 121 
S. W. 780. 

22. Chattel Mortgages—Place of Record.— 
The record of a chattel mortgage in the dis- 
trict where the property lies held notice to in- 
cumbrancers, though upon subsequent subdivi- 
sion of the district the property may fall with- 
in another district—C. M. Keys & Co. v. First 
Nat. Bank, OKlL, 104 Pac. 346. 

23. Commerce—tInspection of Kerosene Oil.— 
A state statute providing for the inspection and 
testing of kerosene oil sold for. use in the state 
for illuminating purposes is within the police 
powers of the state, and is not unconstitutional 
as an interference with interstate commerce.— 
Red C. Oil Mfg. Co. v. Board of Agriculture, U. 
Ss. Cc. C., E. D. N. Car., 172 Fed. 695. 

24. Constitutional Law—Due Process.—Gen. 
St. 1906, § 3150, mgking a railroad liable for 
injuries to employees by coemployees, held not 
to deny the equal protection of the law, guar- 
anteed by Const. U. S. Amend. 14.—Florida East 
Coast Ry. Co. v. Lassiter, Fla., 50 So. 428. 

25. Temporary Alimony.—A chambers or- 
der, granting temporary alimony and suit mon- 
ey in a suit for divorce, held not a taking of 
defendant’s property without due process of 
law.—Rembert v. Rembert, S. C., 65 S. BE. 831. 

26. Right to Question Unconstitutional Act. 
—A ministerial officer, directly responsible for 
his official acts, may defend his refusal to com- 
ply with a statute, on the ground that it is un- 
econstitutional.—State v. Candland, Utah, 104 
Pac. 2865. 


27. 











Right to Sue State——One contracting 
with the state must do so with knowledge that 
he must rely solely on the legislative branch 
for performance of the contract and for satis- 
faction of the state’s just obligations, though 
the privilege of suing the state is extended to 
him, as the right to sue the state is not a vested 
right, and may be withdrawn at any time.—Pit- 
cock v. State, Ark., 121 S. W. 742. 

28. Contracts—Variance in Actions on.—In an 
action on a special contract plaintiff can only 
recover on the contract alleged, and not on a 
different contract.—Jenkins v. Clopton, Mo., 121 
S. W. 759. 

29. Cerporations—Intervention by Stock- 
holders.—In an action by a stockholder of a cor- 
poration for the appointment of a receiver, other 
stockholders held authorized to become parties 
and object to the appointment.—Thayer  v. 
Kinder, Ind., 89 N. E. 408. 

30.——Liability of Officer for Misapplication 
of Funds.—Creditors of an insolvent corpora- 
tion held not estopped by the receipt of prefer- 
ences from maintaining a suit in behalf of all 
ereditors against an officer of the corporation 
to recover funds misapplied by him.—Asheville 
Lumber Co. v. Hyde, U. S. C. C., 172 Fed. 730. 

31. Plea in Abatement.—A plea in abate-~ 
ment of an action against a foreign corporation 
on the ground that service has been had on one 
not an agent of the corporation must exclude 
every possibility that proper service may not 








have been had.—C. Callahan Co. v. Wall Rice 
Milling Co., Ind., 89 N. E. 418. 


32. Courts—Marketable Title-—The opinion 
of an attorney examining an abstract of title 
is not admissible in evidence on the issue as to 
whether the title tendered by the vendor is 





marketable.—Reed v. Sefton, Cal. 103 Pac. 
1095. 
33. Stare Decisis.—Decisions which be- 


come rules of property should not be overruled, 





whether right or wrong.—Pitcock v. State, 
Ark., 121 S. W. 742. 
34. What Constitutes “Filing.”—A paper is 


filed when it is delivered to the proper officer, 
and by him received for filing.—Yaltz v. State, 
Okl., 103 Pac. 1104. 


35. Damages—Instructions.—In charging up- 
on prospective losses due to diminished earn- 
ing capacity, held, that the jury should be di- 
rected to reduce such losses to their present 
value.—Florida East Coast Ry. Co. v. Lassiter, 
Fla., 50 So. 428. 


36.— Remote Consequences.—Malarial fever 
resulting from mosquitoes bred in unusual num- 
bers in stagnant water caused by a dam held 
not too remote to support a recovery of dam- 
ages.—Towaliga Falls Power Co. v. Sims, Ga., 
65 S. E. 844. 

37. Death—Damages.—The amount of recov- 
ery for wrongful death, depends on the age, 
character, earning capacity, habits, and morals 
of deceased, and his attention and solicitude for 
his children, etc.—Duke v. St. Louis & S. F. R. 
Co., U. S. C. C., W. D. Ark., 172 Fed. 684. 

38. Dedication—Platting of Land.—The plat- 
ting of land by the owner into lots, blocks, 
streets, and alleys, and giving the subdivision 
a name, is a mere offer to dedicate the streets 
and alleys, which, in the absence of circum- 
stances to estop him, could be withdrawn at 
any time before acceptance.—Iglehart v. Chi- 
cago & A. Ry. Co., Ill., 89 N. B. 481. 

39.——Streets.—A dedication to a city of the 
ground for a street may be made by parol, or by 
recording a plat laying off or otherwise indicat- 
ing the location, length, and width of the 
street.—Hall v. Leeper, Ky., 121 S. W. 683. 

40. Deeds—Conditions Subsequent.—To cre- 
ate a condition subsequent, the breach of which 
will cause the land to revert, it must clearly ap- 
pear that such was the grantor’s intention.— 
Soria v. Harrison County, Miss., 50 So. 443. 

41. Descent and Distribution—tTitle of Heirs. 
—The legal title to the property of a decedent 
goes to his heirs, devisees, or legatees, subject 
to the equitable lien of creditors of decedent.— 
Owen Creek Presbyterian Church v. Taggart, 
Ind., 89 N. E. 406. 

42. Discovery—Remedy at Law.—The chan- 
cery court has jurisdiction of a bill for discov- 
ery, though plaintiff may have legal means of 
obtaining proof.—Keystone Lumber Yard v. Ya- 
zoo & M. V. R. Co., Miss., 50 So. 445. 

43. Divorce—Temporary Alimony.—A wife, 
as a condition to the granting of temporary ali- 
mony and suit money, is not required to exe- 
cute an undertaking to refund in case she is 
found not entitled thereto on final hearing.— 
Rembert v. Rembert, S. C., 65 S. E. 831. . 

44. Ejectment—Pleading.—No presumption 
arises, from the execution of a joint deed by 
several grantors joining under words indicating 
the respective interests of the several grantors, 
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that their interests are equal.—Taylor v. Meeks, 
Ga., 65 S. E. 850. 


45. Evidence—Bill of Sale.—In an action for 
the price of goods, defendant held not entitled, 
in the absence of an allegation of fraud or mis- 
take, to show that terms other than ‘as ex- 
pressed by the bill of lading or invoice were 
agreed to.—R. M. Davis Photo Stock Co. v. Photo 
Jewelry Mfg. Co., Colo., 104 Pac. 389. 


46. Declarations of Agent.—The declara- 
tions of an agent_are inadmissible against his 
principal when it does not appear that they 
were made as to a matter within the scope of 
the agency.—Central of Georgia Ry. Co. v. 
Americus Const. Co., Ga., 65 S. E. 855. 

47. Judicial Notice.—Judicial notice does 
not depend on the actual knowledge of the 
judges.—Haaren v. Mould, Iowa, 122 N. W. 921. 

48. Judicial Notice.—The court may take 
judicial notice that the ends of fingers which 
have been amputated are very sensitive to touch 
and cold.—Rood v. Seattle Electric Co., Wash., 
104 Pac. 249. 

49. Review.—Where there is a substantial 
conflict in the evidence, a verdict cannot be 
set aside on appeal, unless it appears from 
plaintiff’s testimony that in the nature of the 
ease the accident could not have happened in 
accordance with her theory.—James v. Oakland 
Traction Co., Cal., 103 Pac. 1082. 

50. False Impri t—Liability—An ac- 
tion for false imprisonment does not lie for an 
arrest or imprisonment in due course or regu- 
lar proceedings of a court having jurisdiction 
of the offense.—Johnson v. Scott, Ky., 121 S. W. 
695. 

51. Forgery—What Constitutes—To consti- 
tute forgery, the name alleged to be forged need 
not be the name of any person in existence, but 
may he fictitious —Maloney v. State, Ark., 121 
Ss. W. 728. 

52. Fraud—Damages.—Where a sale of one- 
half of the stock of a corporation was made 
upon fraudulent representations that the cor- 
poration was not Hable upon any notes, the 
measure of damages was one-half of the amount 
that the corporation was actually indebted upon 
the notes.—Mills v. Knudson, Wash., 103 Pac. 
1123. 

53. Frauds, Statute of—Parol Sale of Goods. 
—A parol sale of goods to be delivered “f. o. b. 
ears,” prior to delivery or payment of part of 
the price, was within the statute of frauds.— 
Peacock Mill Co. v. Honeycutt, Wash., 103 Pac. 
1112. 

54. Fraudulent Conveyances—Participation 
of Grantee.—A fraudulent conveyance held not 
subject to be set aside where the grantee who 
paid full value did not participate in, or was 
not put on notice of, the fraudulent intent.— 
Motz v. Sheets, Iowa, 122 N. W. 904. 

55. Garnishee—Jurisdiction.—To confer juris- 
diction in garnishment proceedings, there must 
be jurisdiction of the garnishee’s person and 
jurisdiction of the debt of the garnishee to de- 
fendant which constitutes the res.—Bristol v. 
Brent, Utah, 103 Pac. 1076. 

56. Highways—Establishment.—A highway 
may exist by open, notorious, and adverse pos- 
session.—Scheller v. Pierce County, Wash., 104 
Pac. 277. 

57. Husband and Wife—Community Funds. 
—Where a husband purchased property with 
community funds, and directed the conveyance 




















to be made to his wife with intent to make it 


her separate property, the deed held to operate 


to vest the property in her as her separate es- 
tate.—Fanning v. Green, Cal., 104 Pac. 308. 


58. Damages on Account of Injuries to 
Husband.—A wife held not entitled to recover 
damages for suffering, anxiety, and increased 
labor, because of an injury to her husband 
through defendant’s negligence.—Feneff v. New 
York Cent. & H. R. R. Co., Mass., 89 N. E. 436. 


59. Injury to Husband.—Where a husband 
was injured through defendant's negligence and 
recovered full compensation, his wife could not 
maintain a separate action for damages suffered 
because of loss of consortium.—Feneff v. New 
York Cent. & H. R. R. Co., Mass., 89 N. E. 436. 

60. Indictment and Information—Provisions 
of Federal Constitution.—The fifth constitution- 
al amendment in providing that “no person 
shall be held to answer for a capital or other- 
wise infamous crime unless on a presentment or 
indictment of a grand jury” intends not merely 
an indictment in form, but a valid indictment 
found and presented according to the settled 
usage and established mode of procedure.— 
Renigar y. United States, U. S. C. C. of App., 
Fourth Circuit, 172 Fed. 646. 

61. Infants—Disaffirmance of Contract.—A 
person who has notice that his contract with 
an infant for services has been disaffirmed can- 
not recover for services performed thereunder 
after the notice.—Spencer vy. Collins, Cal., 104 
Pac. 320. 

62. InjuncHion—Possession of Land Pending 
Determination.—-Doctrine that it is not the 
function of a preliminary injunction to transfer 
the possession of land from one person to an- 
other pending an adjudication of the title does 
not apply where the effect of the injunction is 
only to restore plaintiff's possession, which had 
been forcibly invaded, and preserve the status 
until the party’s right could be determined.—Jeff 
Chaison Town-Site Co. v. McFaddin, Wiess & 
Kyle Land Co., Tex., 121 S. W. 716. 

63. Restraining Breach of Contract.—An 
injunction restraining fhe breach of contract 
held proper, where the contract may be specifi- 
eally enforced, and there is no other practicable 
mode of enforcement.—Pitcock vy. State, Ark., 
121 S. W. 742. 


64. Interstate Commerce—Sale of Goods in 
Another, State.—The negotiation of sales of 
goods which are in another state for the pur- 
pose of introducing them into the state where 
the negotiation is had is interstate commerce, 
though the sales are by sample or catalogue.— 
Wilcox v. People, Colo., 104 Pac. 408. 

65. Taking Orders for Sale of Goods.—An 
agent engaged in taking orders and delivering 
goods for the principal in another state held 
engaged in interstate commerce, so that he 
could not be compelled te pay a license under 
Laws. exacting a license from itinerant vendors. 
—Wilcox v. People, Colo., 104 Pac. 408. 

66. Telegraph and Telephones.—Communi- 
cation by telegraph or telephone between points 
in different states is interstate commerce.—Sun- 
set Telephone & Telegraph Co. v. City of Eu- 
reka, U. S. C. C., N. D. Cal., 172 Fed. 755. 

67. Joint-Stock Companies—Partnership.—A 
voluntary unincorporated association of individ- 
uals to conduct a co-operative store held a part- 
nership.—Ashley v. Dowlin, Mass., 89 N. E. 434. 

68. Judgment—Dismissal Without Prejudice. 
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—Where, before any judgment was entered af- 
ter sustaining a demurrer to the petition, the 
action was dismissed without prejudice, there 
was no adjudication binding on either party.— 
Fisk v. City of Keokuk, Iowa, 122 N. W. 896. 

69. Landlord and Tenant—Growing Crops.— 
Title and possession of growing crops are in the 
landlord until the cropper settles his claim.— 
Betts v. State, Ga., 60 S. E. 841. 


70. Life Estates—Termination.—Where a deed 
conveyed a life estate, with remainder to the 
grantor’s heirs, no intermediate titles, taken in 
subserviency to such deed, could be set up to 
defeat the claim of the heirs.—Baker v. Rich- 
ardson, Miss., 50 So. 447. 

71. Contracts of Reinsurance.—Reinsurance 
policies, and contracts between companies for 
reinsurance, held required to be construed lib- 
erally for insured.—Federal Life Ins. Co. v. 
Kerr, Ind., 89 N. E. 398. 

72. Limitation of Actions—Accounts.—Limit- 
ations begin to run against an account from 
the date of the last item.—Walsh v. Welsh, 
Colo., 104 Pac. 399. 

73. Marine Insurance—Marine Contract.— 
The external violence, exempting a marine in- 
surer from liability for loss occasioned by the 
bursting of the boilers, unless occasioned by 
external violence, is violence external to the 
vessel.—Quackenboss v. Insurance Co. of North 
America, of Philadelphia, Miss., 50 So. 444. 

74. Master and Servant—cContributory Neg- 

ligence.—Any negligence of a brakeman in tak- 
ing a position on the railroad in front of an 
engine, held not to preclude recovery for acci- 
dent which would not have happened but for 
his foot getting caught between the ties.—St. 
Louis Southwestern Ry. Co. of Texas v. Ford, 
Tex., 121 S. W. 709. 
Fellow Servants.—A _ steamfitter, em- 
ployed by a firm engaged to repair a steam 
boiler belonging to a corporation, held not a 
fellow servant of the employees of the corpora- 
tion having charge of the boiler with authority 
to hire men to repair it—Winona Technical In- 
stitute at Indianapolis vy. Stolte, Ind., 89 N. E. 
393. 

76. Fraudulent Breach of Contract.—To 
sustain a conviction under labor contract law 
(Acts 1903, p. 90), the intent by the laborer to 
defraud must have existed when he obtained 
advances.—Hankinson v. State, Ga. 65 8S. E. 
$37. 


77. 








as 
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Injuries to Servant.—To prove the neg- 
ligence of a mine operator, becamse of his pil- 
ing cinders in a mule track, held necessary to 
show that cinders so piled would be reasonably 
ealculated to frighten a mule of ordinary gen- 





tleness.—Green River Coal & Coke Co. v Phaup,’ 


Ky., 121 S. W. 651. 

78. Injury to Minor Servant.—The proxi- 
mate .cause of an injury to a child twelve years 
old, while at work under an employment pro- 
hibited by St. 1905, p. 11, c. 18, held the negli- 
gence of the master in employing the child.— 





Seally v. W. T. Garratt & Co., Cal., 104 Pac. 
325. 
79. Proximate Cause.—lIn an action against 





the company for a railroad engineer’s death 
by the derailment of his engine by striking a 
chain placed on the track by a farmer to assist 
in loading beets into a car; defendant's failure 
to keep a sufficient number of section hands or 
to employ some one to supervise the loading or 





the methods provided for loading held not the 
proximate cause of the accident—Wyckoff v. 
Pajaro Valley Consol. R. Co., Cal., 103 Pac. 1100. 


80. Mechanics Liens—Payment to Contractor. 
—The owner must keep advised whether ma- 
terial used in his building is paid for or not, 
and, if he pays the contractor within the time 
specified by statute, he does so at his peril.— 
Langworthy Lumber Co. v. Hunt, N. D., 122.N. 
WwW. 865. 


81. Momey Paid—Mistake of Law.—Money 
paid under a mistake of law without fraud can- 
not be recovered, where defendant sought no 
unconscionable advantage.—Peacock Mill Co. v. 
Honeycutt, Wash., 103 Pac. 1112. 


82. Money Received—Foundation of Action. 
—An action for money had and received will 
lie in lieu of an action on contract whenever 
defendant has received money which belongs 
to Ler eer a which ae Lr oy and equity 
requ m to pay over.—Jenkins v. Clopton, 
Mo., 121 S. W. 759. ws 

83. Mortgages—Contingent Remainder.—A 
contingent remainder in realty may be the sub- 
ject of sale on foreclosure.—E. A. Beall Co. v. 
Weston, 8S. C., 65 S E. 823. 

84. Debts Secured.—A mortgage statin 
— we security — oa wameed eonnet a 
made to cover other obligations.—Briggs % 
Steel, Ark., 121 S. W. 754. . ” 7 

85. Municipal Corporations—Defective Side- 
walks.—In an action for injuries to pedestrian 
on a defective sidewalk, evidence of the con- 
dition of the walk soon after the accident’ held 
admissible on the condition of the walk at 
the time of the accident, and on the question 
whether the city ought to have discovered and 
remedied the defect.—Jackson v. City of Grin- 
nell, Iowa, 122 N. W. 911. : 

86.——Defective Streets—A city adopting a 
city improvement plan which is palpably un- 
safe for travelers held liable for injuries re- 
sulting to persons therefrom—City of Coving- 
ton v. Bollwinkle, Ky., 121 S. W. 664. 

87. Defective Streets.—A city is lable to 
one rightfully on the street who is injured by 
coming in contact with some defect therein 
while attempting to escape danger by flight.— 
Bearene v. City of Indianapolis, Ind., 89 N. EB. 

Be . 

88. Negligent Backing of Automobile.—It 
is negligence to back an automobile suddenly 
without warning, or without looking out for 
safety of pedestrians, across a public street 
— Men ooo are almost constantly 
getting on and off street cars——Shamp v. Lam- 
bert, Mo., 121 S. W. 770. . 

89. Navigable Waters—Tide Lands.—In ab- 
sence of an act of congress, a state has plenary 
power over navigable streams entirely within 
its boundaries so that it could dispose of the 
use of its tide lands, irrespective of the federal 
gzovernment.—Grays Harbor Boom Co. v. Lowns- 
dale, Wash., 104 Pac. 267. 

90. Negligence—Intoxication.—If, in conse- 
quence of his intoxication plaintiff was iniured 
hy the explosion of a lamp filled with a flash- 
light chemical sold him by defendant, he could 
not recover. though defendant was negligent 











in selling it—Conrad v. John W. Graha 
Co., Wash., 103 Pac. 1122. on ee 
91. Proximate Cause.—To constitute the 





proximate cause of an injury, the negligent act 
must be the cause which produces the injury, 
though it need not be the sole, last, or nearest 
cause.—Seith v. Commonwealth Electric Co., II1., 
89 N. E. 425. 

92. Railroad Crossing Accident.—Negli- 
gence will not be inferred from the fact that 
the whistle was not blown, or the bell rung, on 
the avproach of a train to a crossing; the ques- 
tion depending uvon the circumstances of the 
narticular case.—-Holland v. Northern Pac. Ry. 
Co.. Wash., 104 Pac. 252. 

93. Notaries—Negligence.—-A notary’s negli- 
gence in issuing a false certificate of acknowl- 
edgment stating that the grantor of a deed was 
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personally known to him as the person signing 
was the proximate cause of the grantee’s loss 
where the grantor proved not the owner, and 
not the act of the bank which paid the grantee’s 
check.—Kleinpeter v. Castro, Cal., 103 Pac. 1090. 


94. Nuisance—Injunction.—-Equity will en- 
join a nuisance only where the injury is ir- 
reparable, or its continuance will cause a con- 
stantly recurring grievance.—Central of Geor- 
gia Ry. Co. v. Americus Const. Co., Ga., 65 S. E. 
855. 

95. Public Service Corporation.—A corpor- 
ation furnishing electricity to the public held 
a public service corporation possessing the 
right of eminent domain, and it may dam 
streams and back water over the land of others, 
but is not authorized to maintain stagnant 
ponds, etc., to the detriment of the health of the 
surrounding community.—Towaliga Falls Power 
Co. v. Sims, Ga., 65 S. E. 844. 

96. Partnership—Purchasing Goods on Credit. 
—One member of a business partnership may 
buy goods on credit and bind his partners on 
notes executed therefor.—Ashley v. Dowling, 
Mass., 89 N. E. 434. 

97. Representatian of Firm by Partner.— 
A warranty in good faith by one of a firm for 
contracting and building houses of the dura- 
bility of the materials and quality of the work- 
manship in a building erected by the firm was 
within the scope of the partnership business.— 
Powell v. Flowers & McPhail, N. C., 65 S. E. 817. 

98. Princlpal and Agent—Authority of Agent. 
—Apparent authority of agent held question 
of fact for the jury.—Mullen v. Thaxton, Okl., 
104 Pac. 359. 

99. Existence of Relation.—The relation of 
principal and agent cannot exist, where the 
person acting acts for himself and is without 
authority to act for the other.—Palmer & Hard- 
in v. Grand Lodge K. P. of Kentucky, Ky., 121 
Ss. W. 768. 

100. Sale by Agent to Himself.—A con- 
tract of sale of coal by the general manager 
of a coal company to a partnership of which he 
is a member or to a corporation into which the 
partnership is converted may be repudiated by 
his principal.—Bedford Coal & Coke Co. v. 
Parke County Coal Co., Ind., 89 N. E. 412. 

101. Unauthorized Acts of Agent.—The 
burden of proving that a principal ratified the 
unauthorized act of his agent rests on the party 
asserting it.—Servant v. McCampbell, Colo., 104 
Pac. 394. 

102. Principal and Surety—Necessity of De- 
wyane Tnen Creditor —Mere delav of the ered- 
itor to pursue the principal debtor, without de- 
mand on him by the surety that he do so, will 
not discharge the surety.—Fretwell v. Carter, 
8s. Cc, 66 S. BE. 829. . 

103. Railroads—Excessive Speed.—A carrier’s 
breach of Civ. Code, § 501, limiting the speed 
of electric cars to eight miles an hour, held 
negligence per se, and sufficient to sustain a 
verdict for injuries to a passenger not proxi- 
mately contributed to by the passenger’s own 
conduct.—James vy. Oakland Traction Co., Cal., 
103 Pac. 1082. 

104. Exemplary Damages. — Exemplary 
damages may be awarded in a civil action 
against a carrier for assault and battery com- 
mitted by a conductor on a passenger.—Balti- 
more & O. S. W. R. Co. v. Davis, Ind., 89 N. E. 
403. 




















105. Failure to Make Flag Stop.—A pas- 
senger vreverted from hoarding a car scheduled 
to make a flag stop held entitled to sue in 
contract.—Indiana Union Traction Co. v. Heller, 
Ind., 89 N. E. 419. 

106. Injuries at Crossing.—In an action for 
injuries at a crossing, plaintiff’s failure to stop, 
look, and listen before backing on the crossing 
held not to charge her with negligence as a 
matter o flaw.—Grant v. Oregon R. & Nav. Co., 
Wash., 103 Pac. 1126. 

107. Injuries to Person at Station.—A per- 
son using a recognized way from a street to a 
railroad platform to mail a letter on a train 
held there by implied invitation of the railroad. 
Atchison, T. & S. F. Ry. Co. v. Jandera, Okl., 
104 Pac. 339. 

















108. Injury to Person at Station.—Failure 
by a railroad to use reasonable care to keep in 
a safe condition a recognized way to its station 
platform held actionable negligence.—Atchison, 
T. & 8S. F. Ry. Co. v. Jandera, Okl., 104 Pac. 339. 


109. Protection of Passengers.—Mere abus- 
ive words by a passenger to a conductor does 
not justify the commission by the conductor of 
an assault and battery.—Baltimore & O. S. W. 
R. Co. v. Davis, Ind., 89 N. E. 403. 


110.— Regulations of Commissioners.—Un- 
reasonable regulations held not within the au- 
thority conferred upon the railroad commts- 
sioners and they will not be enforced by the 
courts.—State v. Florida East Coast Ry. Co., 
Fla., 50 So. 425. 


111. Replevin—Title to Goods.—An owner of 
land from which logs had been wrongfully cut 
by defendants’ assignors held not entitled to re- 
cov: r in replevin f om.+etendants an m ont of 
lumber from the mass of manufactured material 
equal to that which his logs would have made. 
—Meyers y. Gerhart, Wash., 103 Pac. 1114. 


112. Sales—Elements.—A contract of sale, 
like all other contracts, consists of an agree- 
ment between the parties and in addition there- 
to a delivery of the chattel.—Harper v. State, 
Ark., 121 & W. 737. 


113. Sheriffs and Constables—Trespass.—An 
action for trespass lies where a person has been 
arrested on a process irregularly issued and 
void; but a process merely voidable is, until 
set aside, a justification for an arrest made 
thereunder.—Johnson v. Scott, Ky., 121 S. W. 





114. Specific Performance—Contracts Made 
hv Agents.—In a suit for the specific perform- 
ance’ of a contract by an agent of the vendor. 
the authority of the agent must have been 
strictly pursued, unless there was subsequent 
ratification—Downing Inv. Co. v. Coolidge, 
Colo., 104 Pac. 392. 

115. Statutes—Amending Repealed Statute. 
—A statute purporting to amend a repealed 
oot is void.—State v. Cognevich, La., 50 So. 


116. Street Railroads—Negligence.—Held, the 
duty of a motorman and conductor to know, 
and that in law they did know, that a passenger 
was passing to the door to alight, and that to 
start the car would put her in peril.—Terre 
Haute Traction & Light Co. v. Payne, Ind., 89 
N. E. 413. 

117. Subrogation—Indemnifying Bonds. 
Sureties of a sheriff. who have heen obliced to 
make good a default of the sheriff, held en- 
titled to be subrogated to his rights in an in- 
demnity bond given by attaching creditors.— 
Dine v. Donnelly, Ky., 121 S. W. 685. 

118. Taxation—Tax Sale.—A tax sale made 
under an actual assessment, however illegal, 
comes within the curative scope of Const. 1898, 
art. 233.—Holland’s Heirs v. Southern States 
Land & Timber Co.. La., 50 So. 436 

119. Tenancy in Common—Rights Inter Se. 
—A co-terant cannot defeat another en-tenant 
in any right which he may undertake to assert 
by showing the true title in another.—Baker v. 
Richardson, Miss., 50 So. 447. 

120. Trial—Failure to Enter Objection to 
Evidence.—Where testimony was admitted with- 
ont ehiection or excention, it was prover to give 
an instruction pertinent thereto.—Jackson v. 
City of Grinnell, Iowa, 122 N. W. 911 

121. Vendor and Purchaser—Specific Per- 
formance.—Lack of a merchantable title is a de- 
fense to an action by the vendor for specific 
performance.—Garth v. Runner’s Ex’x., Ky., 
121 S. W. 681. 

122. Usury—What Constitutes—A sale of 
goods at a nrofit of from 10 to 20 ver cert, to se- 
cure a profit on the goods, and not to evade 
the usury law, held not in itself usurious.— 
Briggs v. Steel, Ark., 121 S. W. 754. 

123. Wills—Beneficiaries.—A person is not 
prevented from taking personalty bequeathed 
to him because he has accepted a decree of dis- 
tribution with reference to realty inconsistent 
} ey oan will.—tIn re Learned’s Estate, Cal., 104 

‘ac. 5 











on 


> ah oo “amr 


As 


